Reapportionment:  An Issue for Delaware


Reapportionment refers to the act of reconfiguring voting districts after each census, to maintain a rough numerical balance despite population shifts during the prior decade.  Each state must deal with this.  Larger states must deal with congressional districts as well as state legislative ones.  Smaller states such as Delaware, with only one Representative to Washington, need only worry about state legislative districts.


In Delaware, as in most states, reapportionment becomes a partisan issue.  Since state legislatures usually design the new voting maps, the party in control will subtly (or not so subtly) choose or create maps that maintain or enhance its numbers.  “Gerrymandering” is alive and well, and in most cases is it legal.  While lawsuits follow reapportionment decisions in many cases, the standards for challenge are quite high.  The best option for “fair” reapportionment is to enact a state law that puts decision-making into non-partisan hands.

Historical context


Gerrymandering, or “the manipulation of district lines to achieve a desired political outcome” (Hearne), was already established by the mid 1800s.  The term dates to 1812, when Massachusetts Governor Gerry’s party created some districts noted to resemble a salamander.  Single-member districts, while not constitutionally required, were widely in use during the 19th century.  In 1967 Congress passed a law requiring single-member districts for any state with more than one representative.  At-large districts at the state level became fewer at the same time (Hearne).

While partisan gerrymandering may seem obviously unfair, it is not, in many circumstances, illegal.  With Baker v Carr (1962)  the Supreme Court decided that single-member districts should have equal populations, a decision repeated in Reynolds v. Sims (1964) and Roman v. Simcock (1964), the latter specifically addressing the makeup of the Delaware legislature. In 1966 (Burns v. Richardson) and again in 1973 (White v. Weiser) the Supreme Court ruled that creating maps to limit contests between incumbents does not “establish invidiousness.”  In Davis v. Bandemer (1986) the Supreme court ruled that partisan gerrymandering may be justiciable, but they set a high standard and dismissed that particular case (regarding Indiana) and another in 1989 (Badham v. Eu, regarding California).

The fact that the court is very hesitant to interfere with redistricting does not prevent litigation.  After the 1990 census, redistricting lawsuits were brought in 41 states (Harvard Law Review).


The power of gerrymandering can be seen in several states where a majority party holds a minority of legislative seats, such as Pennsylvania (which has almost a half million more Democratic voters, yet only has 7 Democratic seats, compared to the Republicans with 12) and Florida (has two Democratic senators, yet only 7 out of  25 congressional districts are held by Democrats).   The district maps of both Pennsylvania and Florida were drawn by Republicans. (Raspberry).  Before redistricting, Pennsyvania’s delegation was 11 Republicans and 10 Democrats (the state lost seats because of census adjustments).  (Pennsylvania Redistricting Case Argued at U.S. Supreme Court Thursday December 11, 1:59 am ET Shannon P. Duffy, The Legal Intelligencer)
In January, the Supreme Court let stand a new map drawn by the Republican-controlled Texas legislature (this involved the unusual practice of creating a second map several years after the 2000 redistricting maps went into effect).  Texas has long had a Democratic majority, which was not immune from its own gerrymandering, and the Congressional delegation is currently split between the two parties.  After the new plans are in effect, however, the Republicans will probably hold a two-to-one advantage over the Democrats.  The Supreme Court was asked to intervene on an emergency basis, but declined, allowing the new maps to be used in the next election. (Hockstader) 
 
The ACLU has estimated that, due to the use of sophisticated computer programs in the design of districts, less than 10% of  congressional elections are now seriously competitive.
“Fair” reapportionment


In an effort towards nonpartisanship, a number of states leave redistricting decisions to commissions, rather than the state legislature.  12 states (Alaska, Arizona, Arkansas, Colorado, Hawaii, Idaho, Missouri, Montana, NJ, Ohio, Pennsylvania and Washington) utilize redistricting commissions.  The configurations of these commissions vary, but a common design, utilized by Arizona, Montana, Pennsylvania and Washington, consists of 5 members, one each chosen by the house leadership and house minority party, one each by the senate leadership and the senate minority party, and a 5th (the chair) chosen by the other four (note, however, that Pennsylvania is nonetheless entangled in lawsuits over partisanism, as described above).  There is often a provision that commission members cannot be elected or appointed officials and that members may not subsequently run for office (for a defined period).  New Jersey has a 10-member commission, with 5 chosen by each major party chair.  If this group fails to agree on a redistricting plan then the chief justice appoints a tie-breaking 11th member.

Idaho has a 6 member bipartisan commission, because it was felt that a requirement of 4 votes for a plan to pass would make it less likely that one party would dominate.  Only a court order can change the commission’s plan.  The Idaho LWV was involved in the creation of the law, and was happy with the outcome of its first use, after the 2000 census (communication from Elinor K. Chehey, LWVID President).
A number of commissions, however, are designed without any safeguard against a single-party majority and thus may be prone to the same partisanship that is seen when legislatures create the maps.  Examples include Alaska (5 members are chosen by the governor, senate president, house speaker and chief justice) and Arkansas (3 members consist of the governor, secretary of state and attorney general).  

One interesting and promising approach is that utilized by Iowa, which has a state agency rather than a commission draw up new maps.  The state Legislative Services Bureau (LSB) creates three sets of maps (for the state house, the state senate and congress), and is required to do so without the use of such partisan information as incumbent’s addresses.  Instead, this agency uses four criteria:  population equality, contiguity, city and county boundaries, and compactness (addressing this mathematically).  The first set of maps is sent to a five-member commission, which holds public hearings and then makes a recommendation on the plan to the legislature, which must accept or reject the map without amendments.  If this first set of maps is rejected, the LSB sends the second set to the commission and the same procedure is followed, and if the second set of maps is rejected by the legislature then the third set is used.  The governor may veto any plan that passes the legislature.  If all three plans are ultimately rejected then the legislature has to create redistricting plans (www.fairvote.org).  Iowa has used this approach after the 1980, 1990 and 2000 census.  In 1980 Republicans controlled the legislature, but approved the third set of plans to avoid complaints of partisanship.  In 1990 the Democrats controlled the legislature and the Governor was Republican, but redistricting went smoothly despite maps that caused a number of incumbents to fight over newly configured districts.  After the 2000 census Iowa was one of the first states to approve of new maps, accepting the second of the LSB’s plans.  This time there was a Republican legislative majority and a Democratic governor.  (www.fairvote.org)

Delaware

Interestingly, the Delaware State Constitution currently says nothing about redistricting.  The Constitution of 1897 had relevant provisions that were declared unconstitutional in 1964 when a Supreme Court decision (Roman v. Sincock) required numerical equality in districts (“one man, one vote”).  Since that time the composition of the General Assembly has been regulated by statute.


Nevertheless, some constitutional provisions prior to the 1964 decision are interesting to note.  They set the precedent for increasing the number of legislators by providing that when the population of a Representative District exceeded 15,000, as determined by decennial census, the district would be entitled to one additional Representative for each additional 15,000 population, or major portion thereof, and the district would be subdivided.  After the next official decennial census the new district would be abolished and the state re-divided into the new number of districts.

This section also spelled out criteria for redistricting that are very much like those in the current code.  It is interesting to note that the redistricting process was in the hands of the governor and state party chairmen, with appeal possible by any voter, but not in the hands of the General Assembly.  However, there is some confusion here because descriptions of the districts appeared in the body of the constitution and a change in a constitutional provision would have required the votes of two General Assemblies.

Currently, the code is revised after each reapportionment and includes descriptions of the districts as redrawn.  It provides for a 41 member House with two-year terms and a 21 member Senate with four-year terms, spelling out the 2-4-4 and 4-4-2 arrangement with which we are all familiar.  It states that the apportionment is to remain in effect until the next decennial census when the General Assembly shall, not later than June 30, 2011, reapportion and redistrict the state, wherever necessary, for the general election of 2012.  Criteria for the redistricting are very much like those that were in the constitution.  Each district shall, insofar as possible:

1) be formed of contiguous territory (note that there is no requirement for “compactness”

2) be nearly equal in population

3) be bounded by major roads, streams, or other natural boundaries

4) not be created so as to unduly favor any person or political party.

The House and Senate each draw up a redistricting plan, come to agreement, then put it into a bill which both bodies must pass.  (RUTH – add something here about the brouhaha of 2000?) 


Questions for LWVDE consideration.

1. Should the Delaware statute regarding redistricting be changed?

2. Who could best and most fairly draft a redistricting plan?  Option include the Legislature, a commission created for the purpose, a state agency, or others?

3. If a redistricting commission is chosen, who could best and most fairly choose members of the commission, and should there be special criteria for membership? (such as the ineligibility of elected officials, preventing commission members from running for state office for a certain period of time, party affiliation, geographic location)

4. To what degree should public input and/or oversight be part of the process?

5. Who would have final approval of the newly drawn maps?  (The commission if such exists? The legislature? The governor?)
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